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Bannerman, Patrick (1988) Islam in Perspective: A Guide to Islamic Society, Politics and Law, Routledge

Chapter 1
Rouhani’s PhD Thesis, p. 18
The scope of Ijtihad ranges from textual interpretation, assessing the authenticity of a hadith (a saying of the Prophet (S.A.W.)), to systematic deductive reasoning from first principles.2 It therefore allows for logical reasoning to deduce a rule where no precedent exists. If properly applied. Ijtihad bridges the apparent gap between theory and practice.3

Plagiarized from Bannerman, Islam in Perspective, p. 38
Ijtihad covers a much wider range of mental activity, ranging from textual interpretation, to assessing the authenticity of a hadith, and to systematic deductive reasoning from first principles. It therefore allows for logical reasoning to deduce a rule where no precedent exists. … a vivid example of the manner in which ijtihad, if properly used, bridges the apparent gap between doctrine and practice.
Rouhani’s PhD Thesis, pp. 20-21

p. 20
Most authorities state that the use of Ijtihad died out in the tenth century on the grounds that its creative force had become exhausted and that there was in any case no requirement for further interpretation. Thus, they assert that the "door of Ijtihad" was closed for good and the era of Taqlid (following of previous authorities) set in. 11 It is generally but erroneously asserted that, ever since the codification of the doctrine of Islam by the four great orthodox imams, this door of Ijtihad has been closed so that Muslims must conform their opinions strictly to the opinions enumerated by these imams without seeking to arrive by means of their own reasoning at a personal opinion about the tenets of Islam.12 Throughout the centuries. Mujtahids (qualified Islamic lawyers) have incessantly contributed to the further development of positive law and legal theory. This is an important point, since most leaders of 
p. 21
reformist movements necessarily claim the right to practice Ijtihad.

Legal activity, whether in theory or in practice, continued unceasingly. The vast bulk of fatwas (legal opinions) that have appeared and continued to grow quite rapidly from the tenth century onwards is a telling example of the importance of fatwas as personal legal opinions and precedents and tacit proof of the continuation of the use of Ijtihad.13 It is in this large body of material that one may look for positive legal developments.
Plagiarized from Bannerman, Islam in Perspective, pp. 38-39
p. 38
Most authorities state that the use of ijtihad died out in the tenth century on the grounds that its creative force had become exhausted and that there was in any case no requirement for further interpretation. Thus the ‘gate of ijtihad’ was closed for all time and the era of taqlid set in.20 

It is generally admitted that, ever since the codification of the doctrine of 
p. 39
Islam by the four great orthodox imams, this door (of ijtihad) is closed and that Muslims must conform their opinions strictly to the opinions enumerated by these imams without seeking to arrive by means of their own reasoning at a personal opinion about the tenets of Islam.21

However, one observer has recently argued convincingly that the orthodox view is incorrect, that the concept has been misinterpreted, and that throughout the centuries, mujtakids (and others) have contributed to the further development of positive law and legal theory.22 This is an important point, since most leaders of reform¬ist or renewalist movements necessarily claim the right to practise ijtihad. However, since they do so on the basis of discarding or ignoring the developments he describes, they are unlikely to accept his argument. Nevertheless his argument does provide a continuity of practice and a possible means of according legitimacy to the claims irrespective of the time-scale. He implies that the stream of fatwas (legal opinions) issued over the centuries presents a more incorporated (into the state system, that is), and tacitly approved continuation of the use of, ijtihad. He is cautious about the long¬term implications, but is in no doubt about the significance. He states that
 Legal activity, whether in theory or in practice, continued unceasingly. The vast bulk of fatwas (legal opinions) that appeared and continued to grow rapidly from the fourth/tenth century onwards is a telling example of the importance of fatwas as legal decisions and precedents. It is in this large body of material that one may look for positive legal developments.23
Rouhani’s PhD Thesis, p. 35
Shia theory on the sources of the law and on the nature of the law provides a dynamic form of law.63
Plagiarized from Bannerman, Islam in Perspective, p. 46
Moreover, Shi’a theory on the sources of the law and on the nature of the law provides a more dynamic form of law.
Rouhani’s PhD Thesis, p. 35
By elevating Aql (reason) to the status of a source of the law. they have given deductive reasoning a more important place than it occupies in Sunni theory.64 In the case of the Sunnah. the Shia accept only those hadith transmitted through one or more of the twelve impeccable Imams, and some believe that traditions of the holy Prophet (S.A.W.) should be accepted through the channel of narrations by the people of the holy Prophet's Progeny.65 The Shia conccpt of Aql is closely linked to Ijtihad, since the Shia jurist uses Aqi supported by the other three sources of the law.66
Plagiarized from Bannerman, Islam in Perspective, pp. 46-47

p. 46
Furthermore, by elevating aql (reason) to the status of a source of the law, they reject the Sunni disavowal of ijtihad and have given deductive reasoning a more important place than it occupies in Sunni theory. 

p. 47
For the Shi’a, the sources of the law are the Qur’an, the Sunna, aql, and ijma ’. Qiyas is rejected as unreliable if not false. However, the Shi’a definition of the Sunna and of ijma ’ differ from the Sunni definition. In the case of the Sunna, the Shi’a accept only those hadith transmitted through one or more of the Imams, and some ‘believe that traditions of the Holy Prophet should be accepted through the channel of narrations by the people of the Holy Prophet’s Pro¬geny’37 — that is, only hadith transmitted through the line of Imams are acceptable. The modem view, however, adopts the first, more liberal definition and also holds that the sunna of the Imams is also binding on the rational grounds that the Imams are, like the Prophet, sinless and infallible. The Shi’a concept of aql is closely linked to ijtihad, since ‘the Shi’i jurist uses ‘aql, usually supported by the other three sources of the law ... to arrive at legal decisions and this process is called ijtihad’.38
Rouhani’s PhD Thesis, pp. 36-37

p. 36
The theory set out briefly above is essentially that of ihe Osuli school and was largely in place by the tenth century. However, an opposing school, the Akhbari (Traditionalist), rose to prominence and doctrinal development paused until the controversy between the two was finally resolved in favour of the Osulis towards the end of the eighteenth century In essence. Akhbari theory rejected the rationalist basis of the Osuli view in favour of heavy reliance upon the Quran and the Sunna as explained by the Imams and upon a much larger corpus of hadith than that accepted as valid by the Osulis. It follows that the Akhbaris rejected the Osuli linkage between the sources of the law and rational principles and they equally reject Ijtihad in favour of taqlid.68 The Osul victory was followed by a resurgence of theoretical development, with the main contribution coming from Sheikh Murtaza Ansari in his definition of the principles to be followed in reaching a decision in eases where there was doubt. In such cases he argued, the principles to be applied were al-bara'a (freedom from obligation or liability in the absence of proof); At-Takhir (freedom to select the opinion of other jurists or even other schools if these seem more suitable). Al-Istishab (the continuation of any 
p. 37
state of affairs in existence or legal decisions already accepted unless the contrary can be proved); and Al-Ihtiyat (prudent caution whenever in doubt). 69
Plagiarized from Bannerman, Islam in Perspective, p. 38
The theory set out briefly above is essentially that of the usuli school (a rationalist use of the sources) and was largely in place by the sixteenth century CE. However, an opposing school, the akhbari (traditionalist), rose to prominence and doctrinal development paused until the controversy between the two was finally resolved in favour of the usulis towards the end of the eighteenth century CE. In essence, akhbari theory rejected the rationalist basis of the usuli view in favour of heavy reliance upon the Qur’an and the Sunna as explained by the Imams and upon a much larger corpus of hadith than that accepted as valid by the usulis. It follows that the akhbaris rejected the usuli linkage between the sources of the law and rational principles and they equally reject ijtihad in favour of taqlid — but a restricted form of taqlid in which it is the Hidden Imam who must be emulated.

The usuli victory was followed by a resurgence of theoretical development, with the main contribution coming from Shaikh Murtaza Ansari (1799-1864) in his definition of the principles to be followed in reaching a decision in cases where there was doubt. In such cases, he argued, the principles to be applied were:

al-bara’a (allowing the maximum possible freedom of action); at-takhir (freedom to select the opinions of other jurists or even other schools if these seem more suitable); al-istishab (the con¬tinuation of any state of affairs in existence or legal decisions already accepted unless the contrary can be proved); and al- ihtiyat (prudent caution whenever in doubt).41
Glossary 

Rouhani’s PhD Thesis, p. 406
Akhbari 

One of the two schools of thought in Shio. The Akhbaris opposed the use of ijtihad and sought to base Shia jurisprudence on the use of hadith in place of the rationalist principles advocated by their opponents the usulis.
Plagiarized from Bannerman, Islam in Perspective, p. 240
akhbari

One of the two schools of thought in Shi’a Islam which fought for supremacy in Iran during the seventeenth century. The akhbaris opposed the use of ijtihad and sought to base Shi’a jurisprudence on the use of hadith in place of the rationalist principles advocated by their opponents the usulis.
Rouhani’s PhD Thesis, p. 407
Ansar 

"Helpers" or "adherents". The term is normally applied to those inhabitants of Medina who supported and assisted the Prophet (S.A.W.) after he moved from Mecca to Medina in 622
Plagiarized from Bannerman, Islam in Perspective, p. 241
ansar

‘Helpers’ or ‘adherents’. The term is normally applied to those inhabitants of Madina who supported and assisted the Prophet after his move from Mecca to Medina in 622.
Rouhani’s PhD Thesis, p. 408
Aql

 Intellect or reason. For the Shia, however, aql has been elevated to primary source of doctrine and law.
Plagiarized from Bannerman, Islam in Perspective, p. 241
’aql

Strictly, intellect, intelligence, or reason. For the Shi’a, however, 'aql has been elevated to a primary source of doctrine and law.
Rouhani’s PhD Thesis, p. 409
Bara 'ah 

Exemption from a duty, from an accusation, and from responsibility, etc. The term has acquired a technical meaning in doctrine and law: in the absence of proof to the contrary, the natural presumption is freedom from obligation or liability.
Plagiarized from Bannerman, Islam in Perspective, p. 241
bara ’a
Strictly, release or exemption from a duty, from an accusation, and from responsibility, etc. The term has acquired a technical meaning in doctrine and law: in the absence of proof to the contrary, the natural presumption is freedom from obligation or liability.
Rouhani’s PhD Thesis, p. 409
Caliph 
Literally, a successor or one who comes after. In Islam the title was applied to the successors to the Prophet's temporal authority over the community. 

Plagiarized from Bannerman, Islam in Perspective, p. 250
khalifa

Strictly, a successor or one who comes after. In Sunni Islam the title was applied to the successors to the Prophet’s temporal authority over the community.
Rouhani’s PhD Thesis, p. 410
Fatva
 (Pl. Fatava) Deduction by the Islamic jurist on a point of law or legal problem from Islamic sources. A Fatva may deal with social issues, ritual matters and political issues.
Plagiarized from Bannerman, Islam in Perspective, p. 243
fatwa
Opinion of a jurist on a point of law or legal problem. A fatwa may deal with a weighty point of law, but may also deal with social issues, e.g. the legality or otherwise of abortion and birth control; with ritual matters, e.g. the permissibility of using stunning devices before the ritual slaughter of cattle; and political issues, e.g. the legitimacy of a ruler.
Rouhani’s PhD Thesis, p. 410
Fiqh 

Originally, understanding or intelligence, the term has become the technical term for jurisprudence, the science of Muslim law, which covers all aspects of religious, political, and civil life. 

Plagiarized from Bannerman, Islam in Perspective, p. 244
fiqh

Originally, ‘understanding, knowledge, or intelligence’, the term has become the technical term for jurisprudence, the science of Muslim law, which covers all aspects of religious, political, and civil life.
Rouhani’s PhD Thesis, p. 411
Hadd (pi. hudud)
 Literally, "limits". The term has acquired a narrow technical meaning Punishments laid down in the Sharia for specified crimes. 
Plagiarized from Bannerman, Islam in Perspective, p. 244
hadd, pi. hudud

Literally, ‘limits’. The term has acquired a narrow technical meaning: punishments laid down in the Qur’an or the Sunna for specified crimes.
Rouhani’s PhD Thesis, p. 411
Hadith
 Tradition of the Prophet (S.A.W.), being an account of what the Prophet (S.A.W.) said and did, and of his tacit approval or disapproval of things said or done in his presence.
Plagiarized from Bannerman, Islam in Perspective, p. 244

hadith, pi. ahadith

Tradition of the prophet, being an account of what the Prophet said and did, and of his tacit approval or disapproved of things said or done in his presence.
Rouhani’s PhD Thesis, p. 412
Ihtiyat 
Literally, "caution". When there is a difference of opinion between mujiahids on the correct ruling on a particular issue, the rulings of the most eminent mujiahids should be examined and the strictest of those rulings adopted.
 Ijma 
Literally, consensus. Ijma is one of the recognized sources of the law in both Sunni and Shia doctrine.
Plagiarized from Bannerman, Islam in Perspective, p. 244

ihtiyat
Strictly, ‘caution’. Though not unknown in Sunni Islam, ihtiyat is more a Shi’a concept. When there is a difference of opinion between mujtahids on the correct ruling on a particular issue, the rulings of the most eminent mujtahids should be examined and the strictest of those rulings adopted.
ijma’

Strictly, consensus. Ijma’ is one of the recognized sources of the law in both Sunni and Shi’a doctrine
Rouhani’s PhD Thesis, p. 413
Imam 

The spiritual leader of the community.
Plagiarized from Bannerman, Islam in Perspective, p. 247
imam
For Sunnis, the imam is the spiritual leader of the community.
Rouhani’s PhD Thesis, p. 413
Istihsan 

Literally, choosing for the better, the term is variously translated "juristic preference" and "favourable construction". In dealing with legal issues which are not covered by a clear and incontrovertible authority in the Shariah.
Plagiarized from Bannerman, Islam in Perspective, p. 248
istihsan

Literally, choosing for the better, the term is variously translated ‘juristic preference’ and ‘favourable construction’. In dealing with legal issues which are not covered by a clear and incontrovertible authority in the Qur’an, the hadith, or ijma ’,

Rouhani’s PhD Thesis, p. 416
Maslaha 

The public interest. A legal principle based on the maxim that necessity makes prohibited things permissible. 

Plagiarized from Bannerman, Islam in Perspective, p. 251
maslaha

The public interest. A legal principle based on the maxim that necessity makes prohibited things permissible.
Rouhani’s PhD Thesis, p. 418
Qazi (pi. Quzat) 

Normally translated "judge". However, his function is to dispense justice in accordance with the revealed law. 

Plagiarized from Bannerman, Islam in Perspective, p.

qadi
Normally translated ‘judge’. However, his function is to dispense justice in accordance with the revealed law.
Rouhani’s PhD Thesis, p. 418
Quran 

Muslims believe that the Quran is the Word of God, that it is the last and most perfect of a series of revelations transmitted by God through a series of Prophets, and that it contains God's commands to man covering all aspects of man's behaviour. 

Plagiarized from Bannerman, Islam in Perspective, p. 255
… Qur’an itself. Muslims naturally believe that the Qur’an is the Word of God, that it is the last and most perfect of a series of revelations transmitted by God through a series of prophets, and that it contains God’s commands to man covering all aspects of man’s behaviour.
Rouhani’s PhD Thesis, p. 419
Riba 

The taking of interest, usury. Riba is forbidden in Muslim law.

Plagiarized from Bannerman, Islam in Perspective, p. 255
riba

The taking of interest, usury. Riba is forbidden in Muslim law
Rouhani’s PhD Thesis, p. 419
Shafi 'i 

One of the four recognized Sunni schools of law and doctrine.

Plagiarized from Bannerman, Islam in Perspective, p. 256
Shafi’i

One of the four recognized Sunni schools of law and doctrine.
Rouhani’s PhD Thesis, p. 419
Shia

Those who believed that Ali was the rightful successor to the Prophet 

Plagiarized from Bannerman, Islam in Perspective, p. 257
Shi’a
Strictly shi’at Ali, the party of Ali, i.e. those who believed that Ali was the rightful successor to the Prophet.
Rouhani’s PhD Thesis, p. 420
Shura 
Consultation. Modernists have translated the concept into a form of democratic Assembly (the Majlis al Shura). 

Plagiarized from Bannerman, Islam in Perspective, p. 257
Shura

Consultation. Classical theory held that a ruler should consult the leaders of the community who had a duty to give advice. Modernists have translated the concept into a form of quasi-democratic assembly, the Majlis al Shura
Rouhani’s PhD Thesis, p. 420
Sunnah 

The practice of the Prophet, inclusive of his sayings and actions, as recorded in the hadilh. The Sunnah of the Prophet is one of the primary sources of the Islamic law. 
Plagiarized from Bannerman, Islam in Perspective, p. 258
sunna
Habitual practice or customary procedure. Initially, the term meant the habitual practice of Muslims in a particular area, but was later applied more restrictively to mean the practice of the Prophet, inclusive of sayings and actions, as recorded in the hadith (q.v.). The Sunna of the Prophet is one of the four sources of the law. 

Rouhani’s PhD Thesis, p. 420
Sunni 

"Orthodox” Muslims. Those who accept the legitimacy of the line of Caliphs who succeeded the Prophet (S.A.W.). 

Plagiarized from Bannerman, Islam in Perspective, p. 258
Sunni

‘Orthodox’ Muslims. Those who accept the legitimacy of the line of khalifas who succeeded the Prophet.
Rouhani’s PhD Thesis, p. 420
Tafsir 

Commentary or interpretation, particularly of the Quran.

Plagiarized from Bannerman, Islam in Perspective, p. 258
tafsir

Commentary or interpretation, particularly of the Qur’an.

Rouhani’s PhD Thesis, pp. 421-422

p. 421
Tazir 

Literally, deterrence. The term describes those punishments for transgression of the law which were not perscribed in the Quran and were therefore left to the discretion of the judge. 

p. 422
Ulama (Pl. of a'lim) 

People of learning, scholars. More narrowly, the term is normally applied to those who are learned in Muslim theology, doctrine, law, etc. 

Plagiarized from Bannerman, Islam in Perspective, p. 260
ta ’zir
Strictly, deterrence. The term describes those punishments for transgression of the law which were not prescribed in the Qur’an and were therefore left to the discretion of the judge. Hence, discretionary punishment, whose purpose was corrective, as distinct from the hadd (q.v.) punishments which were retributive.

ulama, sing, ’alim
People of learning, scholars. More narrowly, the term is normally applied to those who are learned in Muslim theology, doctrine, law, etc.
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